
August 16,2007

VIA REGULAR MAILAlan Steen
Administrator
Texas Alcohol c Beverage Commission
5806 Mesa Dri e
Austin, Texas 8731

RE:

Docket No. 458-07-2827; Texas Alcoholic Beverage Commission v. Gary
Bernard Wade D/B/A Omni Central Hall

Dear Mr. Steen:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlyingllirationale.

Exceptit>ns and replies may be filed by any party in accordance with I TEX. ADMIN
CODE § 155.59rc), a SOAR rule which may be found at www.soah.state.tx.us.

Sincerely,

e~~ ~~
Roshunda Pringle
Administrative Law Judge

RP/jh
Enclosure
xc: Docket Cler ,State Office of Administrative Hearings- VIA REGULAR MAIL

Sandra K. Pa, on, Attorney, Texas Alcoholic Beverage Commission, 420W est 20th, Sui~e 600, Houston, Texas 77008
VIA REGU AR MAIL
Lou Bright, "irector of Legal Services, Texas Alcoholic Beverage Commission, 5806 Mesa Drive, Austin, TX 78731-VIA REGU AR MAIL .

Gary Bernar Wade, d/b/a Ornni Central Hall, 1927 Scott, Street, Houston, Texas 77003 -VIA REGULAR MAIL
,
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2020 North Loop West, Suite 111 .Houston, Texas 77018
(713) 957-0010 Fax (713) 812-1001

http://www.soah.state.tx.us

""~
Shelia Bailey Taylor.

Chief Administrative Law Judge
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BEFORE 'tHE STATE OFFICE

v. OF

GARY BENA ~ WADE d//b/a OMNI ENTRAL HALL

TABC NO. 56 438,

Respon ent ADMINIS1RA TIVE HEARINGS

PROPOSAL FOR DECISION

.The Texts Alcoholic Beverage Commission (T ABC, Petitioner) ~rOUght this ~ction seeking

forfeIture of thf conduct surety bond posted by Gary Benard Wade Pib/a OrnnI Central Hall

(Respondent). Fetitioner requested that the bond be forfeited becaus~ Respondent ~ngaged in

conduct that is ~rohibited and/or in violation of the Texas Alcoholic Be~erage Code resulting in a

cancellation for pause of Respondent's permits. The Administrative Law ~udge(ALJ) recommends

forfeiture ofRe~pondent's conduct surety bond

1.11 JURISDICTION, NOTICE, AND PROCEDURAL 1IISTORY

T ABC *s jurisdiction over this matter under TEX. ALCO. BEV. CpDE ANN. CODE ch. 5 and

§ 1 and 16 TAC § 33.24. The State Office of Administrati~e Hearings (SOAH) has

jurisdiction OVl all matters relating to conducting a hearing in this proceeding, including the

preparation of proposal for decision with proposed findings of fact and conclusions of law,

pursuant toTE. GOy'TCODEANN. ch. 2003.

~n May1l15, 2007, Petitioner issued its notice of hearing directed t@ Respondent. On June 15

2007, a hearing1onvened before SOAR ALJRoshunda Pringle at 202b North Loop West, Suite

111, Houston, arris County, Texas. Petitioner was represented by S~ndra Patton, T ABC Staff

Attorney. Res ondent appeared and represented himself. The record c~osed on June 15, 2007.
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II. DISCUSSION

A. 

Applicable ~aw

pursuan1 to Code § 11.11, an applicant for a pennit or a holder of ~ pennit must file with the

Commission a ~~rety bond conditioned on the applicant's or holder's cobfonnance with alcoholic

beverage.law. ~ursuant to 16TAC § 33.24, when apennit is canceled, ~r a final adjudication has

been made.th~t ~he pefl11it~ee has co~itted.three. ~iolatio~s ~fthe Codeisince S~Ptember 1, 1995,

the CommIssIo~ must notIfy the pefl11Ittee, m WrItIng, of Its Intent to seek forfeIture of the bond,

The permittee 1ay reque:st a hearing on the question of whether the cr~teria for forfeiture of the

bond, as establi~hed by Code § 11.11, and 16 TAC § 33.24 have been sa~isfied.

B. Evidence

1. Petitipner's Evidence

The exhibit included aPetition~r's exhibit was admitted at the hearing without objection

copy of th.e.pe~~t, violation history, the co~duct surety bond, a~d corr~spondence. On January l,

2006, Petltlone Issued to Respondent a MIxed BeveragePemlIt, a MIxed Beverage Late Hours

Pemlit and a Fo d Beverage Certificate (MB-550364, LB-550365, and FB-550366). These pemlits

have been conti~uously renewed.

On Sep Fmber 15, 2006, Respondent signed and "Agreement and Waiver of Hearing"
!

regarding the al eged prohibited conduct. In this agreement, the Respondent waived its right to a

hearing to con est the Petitioner's claim that on August 20, 2003, Respondent, Mr. Wade,

Respondent's a ent, servant, or employee failed to answer, falsely or incorrectly answered a

question or mad a misleading statement in an original or renewal application or in connection with

other written stttements relating to the application to the commission, its officers, or employees.

As of August 2~, 2003,Flebruary 23,2004, October 25, 2004, and February 9, 2005, five years had
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not elapsed sincf the termination, by pardon or otherwise, ora sentence imposed on the applicant

for the convictfon or deferred adjudication of a felony. In this waiver, the Respondent

acknowledged t at the signing of the waiver could result in the forfeiture of any related conduct

surety bond. Th s agreement became final and enforceable by the order signed by the Petitioner on

September 20, 2P06, finding that the Respondent violated the sections of the Code as stated in the

"Agreement an Waiver of Hearing," and imposing the penalty reflected in that agreement. The

Respondent did rot appeal the waiver order.

.2. Resppndent's EvIdence

RespondfFnt testified at the hearing regarding the September 16, 2006, "Agreement and

Waiver." Mr. ~ade acknowledged that he signed the "Agreement and Waiver." He testified that

his understandiig of the agreement was that the parties were agreeing on the false statement

allegation. He tould have never signed an agreement regarding the previous conviction allegation.

Accordi g to Mr. Wade, at the time of the agreement, no one discussed with him that

entering into th agreement would lead to the conclusion that the violations had been adjudicated

or that his cond ct surety bond would be forfeited since the agreement said "may be forfeited" and

not "will be for ited". Mr. Wade testified that had he known such to be the case,he never would

have signed th9 agreement. He did not think that signing the agreement would result in the

forfeiture of his 1$5,000 bond.

Respon~nt also contends that the Commission made a mistake in issuing the permits

becaus~o~his C~.minal history, His criminalba~kground made him ineligible for the ~ermi.t and the

CommIssIon sh uld not have granted the permIt. The $5,000 bond would not be an Issue unot for
the Commissio ' s mistake. If the Commission had not granted the permits he would not have paid

the bond.
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C. Discussion and Recommendation

As the1lder of a mixed beverage permit, Respondent was required to provide a conduct

surety bond, in e amount of$5,000, payable to Petitioner. TEX. ALCO. BEV. CODE ANN. § 11.11

(a)(l). Petition may seek forfeiture of that bond if Respondent's permit is canceled for cause. 16

TAC § 33.240)1

..~etition9r provided evidence that Respondent engaged. in conduct tha~ is pro~ib.ited ~nd/or

m vIolatIon ofthf Code and/or TABC rules. The Respondentdld not deny havIng a cnmmal history

that. ma~e him iJeligible to recei~e a ~ermit/license. Respondent. entered into an "Agreement and

WaIver regardipg two separate vIolatIons of the code, both of WhICh occurred on August 20, 2006.

The agreement resulted in Respondent's permits being canceled for cause. A final order regarding

these violations iwas issued by Petitioner on September 20, 2006.

Respon~nt argues that he did not realize that the violations would be considered as

adjudicated WhJn he signed the agreement. However, the September 20, 2006 order issued by

Petitioner states that unless Respondent files a motion for rehearing, ~he order wo~ld beco.me ~Iial

and enforceable The order was not appealed and became final whIch resulted ill the vIolatIons

being adjudicat9d. Respondent could have appealed the order yet chose not to seek a rehearing on

the violations.

Furthe~ore, Mr. Wade testified that had he known that a result of his signing the agreement

would be forfei re of he conduct surety bond he never would have signed the agreement. He

admitted at the earing hat he did sign the agreement which included the following language: "The

signing of this aiver may result in the forfeiture of any related conduct surety bond." This

statement put R spond nt on notice that there was a possibility that Petitionerwould seek forfeiture

of the conduct ~urety ~ond. Respondent also admitted that he was represented by legal counsel

before he executed the ~greement..
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The evi~nce on the record is sufficient to establish that R~spondent, the holder of a mixed

beverage penni , had his pennit canceled for cause as a result of engaging in conduct prohibited

and/or in violati n of the Code and/or TABC rules. According to 16TAC § 33.24 (j) forfeiture of

the conduct sur ty bond is the penalty for this violation. Therefore, the ALl recommends that

Respondent's c nduct surety bond be forfeited.

III. FINDINGS OF FACT

Gary Be~rd Wade d/b/a Omni Central Hall (Respondent) holds a Mixed Beverage Permit,
a Mixed everage Late Hours Permit, and a Food Beverage Certificate (MB-550364, LB-
550365, nd FB-550366) issued by the TABC (Petitioner) for the premises locatedat1927
Scott Str et, Houston, Harris County, Texas.

Respondt nt posted a conduct surety bond. The bond is Texas Alcoholic Beverage
Commis ion Conduct Surety Bond Number 3333000. Mr. Wade executed the bond as
principal and SureTec Insurance Company is the Surety. The bond is in the amount of
$5,000 a dis payable to the State of Texas.

2

On septt mber 15, 2006, Respondent signed an "Agreement and Waiver" regarding
allegatio s that the Respondent engaged in conduct prohibited and/or in violation of the
Texas A coholic Beverage Code and/or TABC rules which occuued on August 20, 2006,
and resu ted in a cancellation for cause.

3.

On sep~ mbe~ 20, .2006, Petitioner issued a ~aiver Order canceling Respond.ent's pe.rmits

for the 0 vIolatIons of the Texas AlcoholIc Beverage Code as set forth In the sIgned

"Agree ent and Waiver",

4.

RespondFnt did not appeal the Waiver Order.5

Respondbnt engaged in conduct prohibited and/or in violation of the Code and/or TABC
rules wh~ch occurred on August 20, 2006.

6.

By letter!dated February 28, 2007, Petitioner se~t Respondent written notice of its intent to
seek fo~iture of the conduct surety bond.

7

Respondbnt requested a hearing to determine whether the conduct surety bond should be

forfeited!
8.
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9 On Ma~15' 2007, Petitioner sent a notice of hearing by certified mail, return receipt
requeste , to Respondent' s niailing address as listed in the Commission's records, informing
Respon nt of the date, time, and place of the hearing, the statutes and rules involved, and
the legal authorities under which the hearing was to be held.

10. The ~ea ~ ing on the merits convened !une 15, 2007, at the ~tate Office of Administrative Heanng ,2020 North Loop West, SuIte Ill, Houston, Hams County, Texas 77018, before

ALJ Ro hunda Pringle. Petitioner was represented by Sandra Patton, T ABC attorney.

Respon nt appeared and represented himself. The record closed on June 15, 2007.

IV. CONCLUSIONS OF LAW

The Tex~s Alcoholic Beverage Commission has jurisdiction over this matter pursuant to
TEX. ALfO. BEV. CODE ANN. ch. 5 and § 11.11 and 16 TEX. ADMIN. CODE (TAC) §33.24.

2 SOAR~ s jurisdiction to conduct the hearing in this matter and to issue a proposal for
decision containing findings of fact and conclusions of law pursuant to TEX. GOy'T CODE
ANN. ch 2003.

3 Proper ~d timely notice of the hearing was effected on Respondent pursuant to the
AdminisrativeProcedureAct,TEX.Gov'rCODEANN. ch. 2001,1 TAC(TAC) § 155.55 and
16 TAC 37.3.

4.

Respon~nt engaged in conduct prohibited and/or in vi.olation of th: Code and/or T ABC
rules whtch occurred on August 20, 2006, and resulted m a cancellatIon for cause.

5 The con4uct surety bond posted by Respondent should be forfeited. TEX. ALco. BEV. CODE
ANN. § ~1.11 and 16 TAC § 33.24 (j).

SIGNE~ August 16, 2007.

~ ~ -\.) {) 1'\ )...Jv £ ~
Rosi~A P"RINGLE -.0-
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS


